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If you're going to live,
leave a legacy. Make @
mark on the world that
can't be erased.

Maya Angelou



Infroduction

What will your legacy be?

You have worked hard for your wealth. You have sacrificed so many
things to get where you are today, and quite likely at times operated
on autopilot in your quest for success. You have given it your all, plus
more.

Right now, the last thing you would want to happen is that all your
hard work comes undone, all the long hours, the grind, the tears, and
the triumpbhs.

This could happen though if you do not have the appropriate
documentation in place to prepare for when you are no longer here.

So, I encourage you to think about one question...

WHAT WILL YOUR LEGACY BE:

Legacy means different things to different people, or it may mean
nothing at all. To some it means building an extremely successful
business, to others it is receiving accolades and having a stadium
named after them, to others it may mean helping others and provid-
ing inspiration in how they live their daily lives.

To most people though, the most significant legacy you can leave is
to look after your family. To show them that they mattered, that you
cared and loved them enough to ensure you took the time to put your
Estate Plan in place. An Estate Plan that comprises of the relevant
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documents, that clearly explains your wishes of what you would like
to happen to your wealth when you are no longer here, to ensure
that your loved ones are taken care of, to ensure that your wishes are
clear, and to provide guidance and instructions in respect to what is to
happen to your business interests and entities.

I am fortunate enough to wake up every day and do something
that I love: helping people put their legacy in place. Sometimes it takes
a few times to get all the pieces of the client’s puzzle in the correct
places, particularly if the client has complex asset and trust structures,
however we persevere, and the end result is we collectively put a well-
documented Estate Plan in place that is reflective of our client’s wishes.
It also provides our clients with much craved peace of mind, knowing
that if they became incapacitated or died that everything will happen
the way they want it to and that their family will be cared for.

DYING WITHOUT A WILL

Although I love what I do, like every job there are some not-so-good
aspects, the ‘ugly bits’ I call them. Those ugly bits can revolve around
the fact that almost fifty percent of Australian adults die without a
Will. I personally find this figure astounding. It means that almost fifty
percent of adults essentially do not take the time to put a Will in place
that will take care of their family when they are gone.

As an estate planning and probate lawyer, I have extensive expe-
rience assisting grieving families to deal with the consequences of a
loved one passing away without a Will and other estate planning
documents in place. I can tell you, it is not pretty. Losing a loved one
unexpectedly is horrific; there is the emotional trauma to deal with,
the despair, the loss, the unexpected change to life, the family unitand
financial circumstances.

When you die without a Will your estate is distributed in accor-
dance with the intestacy provisions determined by the government.
The intestacy provisions vary depending on your family circumstances,
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such as whether you are married, whether you have children from
your current marriage and whether you have children from other rela-
tionships, or no spouse or no children at all.

As a result, dying without a Will may mean that your wife can no
longer continue to live in the house that you had both happily lived
in for the last twenty years, your forever home, because she needs to
sell it so your children from your previous marriage can receive their
entitlement to your estate. Is this really what you intended to happen
when you were gone? Did you really think there would come a time
where your wife may now have to rent a property because she can no
longer afford to purchase a new home with her share of your estate?

What happens when you die without a Will?
If you die without a Will your next of kin will need to make an appli-
cation to the relevant Court to become an administrator of your estate
and there may be a few stumbling blocks along the way, including
your next of kin may be directed by the Court to find guarantors to
provide a guarantee of a specified sum to satisfy the Court until such
time that the estate is paid to all beneficiaries in accordance with the
intestacy provisions. Until such time that your next of kin is granted
Letters of Administration, it can often be difficult for them to access
the relevant information they require, taking up considerable time
and causing much stress and emotional turmoil.

So why do so many Australian adults not put a Will in place?

There are several reasons people don't put their Will and Estate
Plan in place; for many it is something that they are going to do ‘one
day’. For others they think that it is only something that you put in
place when you are old, and some people have a phobia that if they
put a Will in place that they shall die. Fact: a number of clients have
made this comment to me and they are still very much alive, so fingers
crossed they have overcome this phobia.

I once met a charming man; he was seventy-six and proudly told

me that he didn't have a Will in place. When I enquired why, he
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very enthusiastically told me that both his parents had lived well into
their nineties, so he was young by comparison and consequently had
ample time to put his estate planning affairs into place. Let us hope he
doesn’t get hit by a bus any time soon.

Many people do not like talking about their mortality or what
will happen when they are no longer here. They would rather plan a
holiday, do gardening and catch up with family or friends. Anything to
avoid the elephant in the room. There are many underlying emotions
that relate to this topic that people put in the too-hard box and never
address.

The underlying reasons many people do not put their legacy and
Estate Plan in place are:

* they don’t know where to start

* they don’t make the time

* they are too busy creating a life to provide for their family

* they don’t have their eyes on the final act

* they find it an overwhelming process with legal jargon that they
don’t understand.

But it doesn’t have to be that way. It’s my aim to make it an easier
process for you, to educate you and support you along the way.

As an estate planning lawyer, I want to help all of those who don’t
know where to start. I want to help those who do not know how to
navigate the elephant in the room. I want to help you put the best
possible Estate Plan in place for your family. I want you to celebrate
once you have done so because you are making a difference to the lives
of those you love.

WHAT'S IN THIS BOOK?

This book has been written for you, for those of you who love and
care for your family and loved ones and want to provide for them
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in the event that something happens to you, whether you become
incapacitated or if you die. Its written to help you understand the
important concepts of an Estate Plan, and to provide you with the
tools to identify what you want to implement so that you can artic-
ulate your wishes clearly and concisely to those who can assist you in
creating your legacy and putting your Estate Plan in place.

This book aims to be thought provoking, and will perhaps raise
issues you had not previously considered. There is no sample family:
all family units are different — you may be single, married, a blended
family, have children who cannot control their inheritance, estranged
children, or perhaps disabled children. You may have a wonderful
business operation, or you may have several. In addition, you may
control Trusts and have superannuation. All these aspects are care-
fully detailed in this book to provide you with answers to the most
common questions people ask.

Essentially, this book should be utilised as a guide to work through
the different components of an Estate Plan that are relevant to your
individual circumstances. As such, given that you may not read every
chapter of this book in methodical order, there are some points that
are repeated throughout this book, to emphasise relevant points.

This book contains general advice only. Like all legal matters you
should obtain legal advice specific to your own circumstances from
an estate planning lawyer when creating your Estate Plan to enable it
to be tailored to your specific needs and requirements. Reading this
book should allow you to attend your initial consultation with your
estate planning lawyer armed with all the information you have accu-
mulated in reading this book and with definitive instructions of what
you would like to put in place.

Why am I so passionate about you creating your legacy and Estate
Plan? T have seen the alternative, I have seen the pain, stress, emotional
toll, and once close families destroyed when someone dies without a
Will. It could have all been avoided, so simply, if the deceased had
taken the time to put their Estate Plan in place. I want to educate and
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encourage people to put their Estate Plans in place, I want to promote
change so that the incomprehensible statistic of almost fifty percent
of Australians dying without a Will is diminished as it will so greatly
impact the lives of those left behind in a more positive way.

It is my wish that you, the reader, gain clarity, comfort, and reassur-
ance in reading this book. That you are encouraged and empowered
to create your legacy and take care of the people that matter the most
in your life. You have worked hard to get this far, so why not make
your ending your most significant act.

Putting an Estate Plan in place can be the greatest legacy that you
leave behind when you are no longer here, and your family and loved
ones will be eternally grateful that you took the time to put this in
place, something so small but so beautifully touching to know they
were loved.



We all die. The godl
isn't to live forever,
the goal is to create
something that will,

Chuck Palahniuk






Chapter one

What happens when | die?

There are many variables for what happens when you die, depending
upon whether your death was expected or unexpected, where it took
place, and the circumstances surrounding your death.

Upon your death it is your executor of your Will who has the most
important role to play. If you passed away without a Will it would be
your next of kin who would undertake this role. For the purposes of
this chapter we will assume that you died leaving a Will so that we
may expand on the role that the executor plays in carrying out your
final wishes.

THE ROLE OF THE EXECUTOR

Starting from the moment that you die, it is the executor’s role to
advise the relevant people and organisations of your death. They
would need to advise family members, friends, and your employer in
the first instance, and this list would expand as the executor progresses
through their role. If you leave a list of people who you would like the
executor to contact on your death, they will be able to work their way
through this list in a timely manner.

The executor would need to liaise with the funeral director to
arrange your funeral in accordance with your funeral wishes stipulated
in your Will or your personal papers. If no wishes are stipulated, it is
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at the executor’s discretion in respect to what funeral you receive and
what happens to your body and how it is disposed of.

Any minor children you have need to be taken care of. If your
child’s other parent has predeceased you then arrangements would
be made for your child to be placed into the care of the guardian you
appointed in your Will.

If you had business interests or operated a business then your
executor would need to review any instructions and wishes you left
behind in respect of the ongoing operations of this business, and
ensure that the applicable processes are put in place to facilitate this.

Next, the executor must ensure that all your assets are secured.
That all keys are accounted for in respect to property that you may
own, together with motor vehicles, boats, caravans, motorbikes and
other similar assets. They need to confirm that all these assets are safely
stored, and the appropriate insurances are in place for such assets.

Most people would think securing assets would be a simple task
for an executor, however let me assure you people do the strangest
things at the strangest of times. I vividly recall a frantic phone call
from a client early one morning advising that her mother had died
at 11pm the night prior. Around two hours later — at lam — a truck
had appeared at her mother’s house and her mother’s expensive grand
piano and elaborate chandeliers were loaded into the truck and driven
away. Her sister had determined that with her mother’s passing those
items should now belong to her and had arranged for the removal,
literally within hours of her mother leaving this world. The executor
had to act quickly to retrieve those items and restore them to their
rightful place under her safe custody.

Your executor must undertake an inventory of all your personal
assets and liabilities as at the time of your death. It is important to
note that joint assets held by you with another person are treated
separately and are not included in your assets for probate purposes.
The treatment of joint assets is discussed later in this book (see
chapter five). In some cases obtaining an inventory of all of your assets
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and liabilities can be a relatively simple task if you held minor or
simple assets such as one property and a bank account, with minimal
personal assets, or if you were prudent and left details of all of your
assets and liabilities, which would greatly assist your executor in
preparing such an inventory.

In cases where you hold multiple properties, bank accounts, invest-
ments, trusts and business structures, if such assets are not clearly
documented it may add an element of complication to your executor’s
role. In which case, your executor must make enquiries with financial
institutions, share registries, your accountant and financial advisor to
obtain the relevant information.

In respect to properties that you held, your executor would also
need to engage the services of a real estate agent to obtain a market
appraisal of the value of each property you owned as at the date of
your death. This is for both probate purposes and to provide as a
record for taxation purposes if required.

Grant of probate

Your executor must obtain a Grant of Probate of your Will if you
die leaving personal assets valued at more than $50,000 (in Victoria).
Each state within Australia has different processes in respect to their
probate requirements and lodgement, so your executor would need to
familiarise themselves with the probate requirements of the jurisdic-
tion in which you resided and held assets.

Unless your executor is familiar with such probate processes it
would be expedient for them to engage the services of a probate solic-
itor to assist them with obtaining a Grant of Probate of your Will. On
this matter, in my own personal experience, I have had many people
come to me after attempting to undertake the process themselves only
to realise it is beyond their comprehension and that the time they are
investing in something they don’t understand is wasted and they finally
recognise that an expert who practises in this area day in, day out is the
best person to attend to this matter on their behalf.
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Asset distribution

Once a successful Grant of Probate of your Will is obtained your
executor must administer the estate on behalf of the beneficiaries
until such time that the estate is distributed in accordance with the
provisions of the deceased’s Will. In Victoria, the Administration and
Probate Act 1958 (Vic.) stipulates that the assets of the estate should
not be distributed to the beneficiaries until six months from the date
of the Grant of Probate, and if the executor determines to distribute
such assets prior to this date then the executor will be personally liable
should a claim be brought against the estate and be successful.

If your executor is obtaining a Grant of Probate in another
Australian jurisdiction they would need to ascertain the applicable
distribution requirements in the jurisdiction in which the probate
is obtained so that they do not personally expose themselves to any
successful claims brought against the estate.

In administering your estate your executor needs to ensure that the
value of the estate does not significantly decrease during the period
that they are administering it on behalf of the beneficiaries, and your
executor has a strong fiduciary duty to the beneficiaries that they act
in their best interests at all times.

It is therefore not prudent for your executor to invest the assets
of the estate in highly speculative stocks, hoping for a quick profit. If
your executor did in fact do this and the share market crashed deplet-
ing the value of your estate, then your executor could very well find
themselves being sued by your aggrieved beneficiaries.

In the transition period from when a Grant of Probate is obtained
to when your estate is distributed your executor would seek to sell or
liquidate the assets of the estate (unless there were specific bequeaths
to beneficiaries), and attend to any of your wishes in respect to their
business or trust interests.

In some cases, at the expiration of the six-month period from
the Grant of Probate, your estate may not be distributed. This may
be the case where your Will stipulates that your beneficiaries are to
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receive their inheritance at a specific age and your beneficiaries are yet
to reach that age. In this case your executor would continue to admin-
ister that beneficiary’s inheritance until they attain the age stipulated
in your Will. Your executor could continue the role of executor for a
number of years if the beneficiary is particularly young at the time of
your death, or if you have included Capital Protective Trusts or Life
Interests in your Will.

I hope this overview of the steps that need to occur after your death
provide you with some clarification of what happens when you die.
Some may not be relevant to your circumstances and some steps may
require further clarification when putting your Estate Plan in place,
so that you have a more comprehension overview of what needs to

take place.



